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I
n the most recent term, the
U.S. Supreme Court deci-
ded several cases of inter-

est to law enforcement. One
case addressed the applicability
of the exclusionary rule to the
seizure of evidence during a
search incident to a constitu-
tionally sound arrest but one
which violated a state statute.
Another case addressed the
timing of the attachment of
the Sixth Amendment right to
counsel. Also of interest to the
law enforcement community is
the Supreme Court’s decision
interpreting the Second Amend-
ment. This article includes a
synopsis of these cases in

addition to a summary of cases
of interest to law enforcement
that the Supreme Court has
agreed to consider next term.

DECIDED CASES

Virginia v. Moore,
128 S. Ct. 1598 (2008)

This case considered wheth-
er a police offi cer violates the
Fourth Amendment by making
an arrest based on probable
cause but prohibited by state
law and, given the status of
the arrest in light of state law,
whether evidence seized in-
cident to that arrest should be
suppressed. Two police offi cers
stopped a vehicle driven by
David Moore, who they be-
lieved was driving with a sus-
pended license. After determin-
ing that Moore’s license was,
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in fact, suspended, the offi cers 
arrested Moore for the misde-
meanor offense. The offi cers 
searched Moore incident to 
his arrest and discovered 16 
grams of cocaine and cash on 
his person. Moore was con-
victed of possessing cocaine 
with intent to distribute. He 
appealed his conviction, arguing 
that because under the Virginia 
statute he should have received 
a summons as opposed to being 
placed into custody, the search 
conducted by the offi cers inci-
dent to his arrest was unlawful 
and the evidence should have 
been suppressed. The state court 
disagreed with Moore, and he 
was convicted.1 However, on 
appeal, the Virginia Supreme 
Court agreed with Moore and 
concluded that the search vio-
lated the Fourth Amendment.2

The U.S. Supreme Court agreed 
to hear the case.3

The U.S. Supreme Court 
unanimously overturned the 
Virginia Supreme Court, hold-
ing that as the offi cers had 
probable cause to arrest Moore, 
the search incident to arrest 
also was lawful.4 The Supreme 
Court viewed the state stat-
ute calling for the issuance of 
citations for minor offenses as 
opposed to a full-blown arrest 
as a function of state law. The 
Court reiterated that an ar-
rest, even for a minor crime, is 
reasonable within the meaning 
of the Fourth Amendment when 
the offi cer has probable cause to 

believe a crime has been com-
mitted in the offi cer’s presence. 
The Supreme Court stated,

We reaffi rm against a novel 
challenge what we have sig-
naled for more than half a 
century. When offi cers have 
probable cause to believe 
that a person has committed 
a crime in their presence, 
the Fourth Amendment per-
mits them to make an arrest, 
and to search the suspect in 
order to safeguard evidence 
and ensure their own safety.5

The fact that the state of 
Virginia opted to exclude the of-
fense at issue from the category 
of arrestable offenses within 
the Virginia criminal code did 
not render the offi cers’ actions 
unreasonable under the Fourth 
Amendment. As stated by the 
Supreme Court, “The arrest 
rules that the offi cers violated 
were those of state law alone, 
and as we have just concluded, 
it is not the province of the 
Fourth Amendment to enforce 
state law.”6

Rothgery v. Gillespie County, 
Texas, 128 S. Ct. 2578 (2008)

In Rothgery, the Supreme 
Court reaffi rmed what it previ-
ously held and what an “over-
whelming majority of American 
jurisdictions understand in 
practice: a criminal defendant’s 
initial appearance before a judi-
cial offi cer, where he learns of 
the charge against him and his 
liberty is subject to restriction, 
marks the start of adversary 
judicial proceedings that trigger 
attachment of the Sixth Amend-
ment right to counsel.”7

Offi cers arrested Rothgery 
without a warrant, charging him 
with being a felon in posses-
sion of a fi rearm. In fact, Roth-
gery never had been a felon. 
However, when making the 
arrest, the arresting offi cer had 
relied on an erroneous record 
indicating that Rothgery was a 
convicted felon. Promptly after 
the arrest and pursuant to state 
law, the offi cers brought Roth-
gery before a magistrate judge. 
The judge reviewed the arrest-
ing offi cer’s probable cause 
statement and determined that 
probable cause existed for the 
warrantless arrest. The magis-
trate then informed Rothgery 
of the charges against him, and 
Rothgery requested the appoint-
ment of counsel. The magistrate 
informed Rothgery that the 
appointment of counsel would 
delay his bail determination 
and, therefore, his release from 
jail. Rothgery then waived his 
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right to counsel, bail was set, 
and Rothgery was released. 
Prosecutors were not aware of 
Rothgery’s arrest nor were they 
present during the appearance 
before the magistrate.

Thereafter, Rothgery made 
several unsuccessful requests 
for court-appointed counsel. 
Six months after his arrest and 
initial appearance, Rothgery 
was indicted for possession of 
a fi rearm by a felon and rear-
rested with an increase in bail, 
which he was unable to post. 
Rothgery remained in jail for 
3 weeks, during which time he 
was fi nally appointed an attor-
ney. The attorney was able to 
confi rm that Rothgery was not a 
convicted felon, and the charges 
were dismissed.

Rothgery then brought 
suit under Title 42, U.S. Code, 
section 1983, alleging his civil 
rights were violated when he 
was denied his Sixth Amend-
ment right to counsel following 
his initial appearance. The Fifth 
Circuit Court of Appeals af-
fi rmed the lower court’s deci-
sion to dismiss the suit, stating 
that the Sixth Amendment right 
to counsel did not attach at the 
initial appearance because the 
prosecutors were not aware of 
or involved in either the arrest 
or the appearance before the 
judge.8

The U.S. Supreme Court va-
cated the judgment of the lower 
federal court and remanded the 
case for further proceedings.9

The Court, referring to previ-
ous rulings, stated, “The right to 
counsel guaranteed by the Sixth 
Amendment applies at the fi rst 
appearance before a judicial 
offi cer at which the defendant 
is told of the formal accusations 
against him and restrictions are 
imposed on his liberty.”10 More 
specifi cally, the Court expressly 
stated that attachment of the 
Sixth Amendment right to coun-
sel does not hinge on whether 
a prosecutor is aware of or in-
volved in the initial proceeding.

District of Columbia.11 In 
addition, the District of Colum-
bia law required residents to 
keep any lawfully owned 
fi rearms unloaded and disas-
sembled or secured by a trigger-
lock device.12

Dick Heller was a special 
police offi cer authorized to 
carry a handgun while on duty 
within the District of Columbia. 
Heller also was a resident of the 
District of Columbia. Heller at-
tempted to register a personally-
owned handgun that he sought 
to keep at this home. Heller’s 
request for a handgun permit 
was denied by District offi cials. 
After his request was denied, 
Heller fi led suit in the U.S 
District Court for the District of 
Columbia.13

In district court, Heller 
claimed that the District laws 
barring the registration and pos- 
session of handguns within a 
person’s home violated the 
Second Amendment. Heller 
claimed that the Second 
Amendment protected an 
individual right to bear arms. 
The district court ruled against 
Heller, stating that it “reject[ed] 
that there is an individual right 
to bear arms separate and apart 
from service in the Militia.”14

Because Heller did not claim 
that he was a member of any 
militia, the court ruled that 
Heller had no claim under the 
Second Amendment and dis-
missed the suit.15 Heller ap-
pealed to the Court of Appeals 

District of Columbia v. Heller, 
128 S. Ct. 2783 (2008)

In 1975, the District of 
Columbia passed the Firearms 
Control Regulation Act. This 
statute generally prohibited the 
possession of handguns within 
Washington, D.C. According to 
the act, the registration of a 
handgun was prohibited, and it 
was a crime to carry an unreg-
istered handgun within the 
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for the District of Columbia 
Circuit.

The court of appeals ruled 
in favor of Heller.16 The court 
held that an individual right to 
bear arms was protected by the 
Second Amendment and the 
District’s ban on handguns and 
the requirement that fi rearms 
within the home be maintained 
in a nonfunctional manner 
violated the Second Amend-
ment.17 The District of Colum-
bia appealed this decision to the 
Supreme Court. The Supreme 
Court agreed to decide whether 
certain provisions of the Dis-
trict’s law “violate the Second 
Amendment rights of individu-
als who are not affi liated with 
any state-regulated militia, but 
who wish to keep handguns 
and other fi rearms for private 
use in their homes.”18 This case 
marked the fi rst occasion since 
1939 in which the Supreme 

Court addressed the Second 
Amendment, and it
presented the Supreme Court 
with the fi rst opportunity to 
address the full import of the 
Second Amendment since it
was ratifi ed in 1791.

The plain meaning of the 
text of the Second Amendment 
was at the heart of the Supreme 
Court’s analysis. The Second 
Amendment to the U.S. Con-
stitution provides:

A well regulated Militia, 
being necessary to the 
security of a free State, the 
right of the people to keep 
and bear Arms, shall not be 
infringed.

In analyzing the text of 
the Second Amendment, the 
Supreme Court noted that its 
language is divided between a 
prefatory clause and an opera-
tive clause. According to the 

Court, the prefatory clause
does not limit the operative 
clause, it only “announces a 
purpose.”19 The Court noted 
that the portion of the operative 
clause that proclaims “the right 
of the people” appears three 
times within the Bill of Rights.20

According to the Court, in each 
instance where the phrase oc-
curs, it “unambiguously refer[s] 
to individual rights, not ‘col-
lective’ rights, or rights that 
may be exercised only through 
participation in some corporate 
body.”21

The Court then addressed 
the phrase “keep and bear 
Arms.” The Court explored 
the plain meaning of the words 
within this phrase and con-
cluded that “the most natural 
reading of ‘keep Arms’ in the 
Second Amendment is to have 
weapons.”22 By considering its 
plain meaning, the Court con-
cluded that the Second Amend-
ment secures an individual’s 
right to possess a weapon 
without having to demonstrate 
that it is necessary to preserve 
the force of a militia.

The prefatory clause to the 
Second Amendment reads, “A 
well regulated Militia, being 
necessary to the security of a 
free state....” The Court consid-
ered this clause in light of the 
operative clause to determine 
whether the two fi t together to 
create an individual right to bear 
arms. According to the Court, 
the two clauses are clearly 

71300x.indd 3271300x.indd   32 10/21/2008 1:58:11 PM10/21/2008   1:58:11 PM



November 2008 / 29

© Comstock Images

linked and consistent with one 
another when the purpose of the 
Second Amendment, as set out 
in the prefatory clause, is under-
stood. According to the Court, 
the framers of the Constitution 
and the Bill of Rights believed 
that a militia was necessary to 
the preservation of a free state. 
Second, it was believed that 
securing an individual right 
to bear arms was necessary to 
preserving the force of a militia. 
As stated by the Court, 

[H]istory showed that the 
way tyrants had eliminated 
a militia...was not by ban-
ning the militia but simply 
by taking away the people’s 
arms, enabling a select mili-
tia or standing army to sup-
press political opponents.23

The Second Amendment 
thus preserved the militia 
through its guarantee of the in-
dividual right to bear arms. Ac-
cording to the Court, the Second 
Amendment could be rephrased 
to read, “Because a well regu-
lated Militia is necessary to the 
security of a free State, the right 
of the people to keep and bear 
Arms shall not be infringed.”24

Once the Court established 
that the Second Amendment 
protected an individual right to 
bear arms, the Court ruled that 
“the District’s ban on handgun 
possession in the home violates 
the Second Amendment, as does 
its prohibition against rendering 
any lawful fi rearm in the home 

operable for the purpose of im-
mediate self-defense.”25

The Supreme Court did 
caution that its decision did not 
create an unlimited right on the 
part of individuals to possess 
guns. According to the Court:

Nothing in our opinion 
should be taken to cast 
doubt on longstanding pro-
hibitions on the possession 
of fi rearms by felons and the 
mentally ill or laws forbid-
ding the carrying of fi rearms 
in sensitive places such as 
schools and government 
buildings, or laws imposing 
conditions and qualifi cations 
on the commercial sale of 
arms.26

In addition to restrictions, 
such as those described above, 
the Supreme Court also com-
mented that limitations may be 
placed on the types of weapons 
that an individual may pos-
sess. According to the Court, 
“[the] Second Amendment 
does not protect those weap-
ons not typically possessed by 
law abiding citizens for lawful 
purposes, such as short barreled 
shotguns.”27 Weapons that are 
considered “dangerous and un-
usual” may also be prohibited.28

The Court recognized the 
toll that violence extracts on 
society and the purpose behind 
many laws that restrict the 
possession of fi rearms. While 
expressing sensitivity to these 
concerns, the Court noted that 

“the enshrinement of constitu-
tional rights necessarily takes 
certain policy choices off the 
table. These include the abso-
lute prohibition of handguns 
held and used for self-defense 
in the home.”29

CASES FOR NEXT TERM

The Supreme Court has 
agreed to hear a number of 
cases of interest to the law 
enforcement community next 
term. These include the four 
cases presented here.

State v. Johnson, 170 P.3d 
667 (2007), cert. granted,
Arizona v. Johnson,
128 S. Ct. 2961 (2008)

This case concerns the 
extent to which a law enforce-
ment offi cer may engage in a 
limited search or “Terry frisk” 
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for weapons during a consen-
sual encounter with a subject 
when the offi cer lacks suspicion 
of criminal activity but suspects 
the subject may possess a weap-
on.30 In this case, offi cers from 
the Oro Valley Police Depart-
ment in Arizona pulled over a 
vehicle based on an insurance-
related suspension. The offi cers 
testifi ed that they had no reason 
to suspect the occupants of the 
car were engaged in criminal 
activity at the time the stop was 
initiated.31 One offi cer engaged 
Lemon Johnson, a passenger in 
the backseat of the vehicle, in 
conversation hoping to elicit in-
formation about gang activity in 
the area after she observed in-
dicia of possible gang member-
ship on the part of Johnson. The 
offi cer asked Johnson to step 
out of the car to talk with her. 
Once out of the vehicle, the of-
fi cer asked him to turn around, 
at which time, she conducted 
a limited search or “frisk” for 
weapons in light of her obser-
vations about possible gang 
affi liation. The offi cer testifi ed 
that at the time of the search for 
a weapon, she did not suspect 
that Johnson was involved in 
criminal activity.32

During the frisk, the offi -
cer discovered a handgun. A 
subsequent search revealed 
marijuana. Johnson was charged 
with possession of a weapon by 
a prohibited possessor and pos-
session of marijuana. Johnson’s 

motion to suppress the evidence 
was denied, and he was subse-
quently convicted.33 On appeal, 
the Arizona Supreme Court 
overturned his conviction hold-
ing that the evidence derived 
from the search should be sup-
pressed as it was the fruit of an 
unlawful search.34 The Arizona 
Supreme Court stated, “When 
an offi cer initiates an investiga-
tive encounter with a passenger 
that was consensual and wholly 
unconnected to the original 
purpose of the routine traffi c 
stop of the driver, that offi cer 
may not conduct a Terry frisk of 
the passenger without a reason-
able cause to believe ‘criminal 
activity may be afoot.’”35 The 
Supreme Court granted certio-
rari to determine whether in the 
context of a motor vehicle stop 
for a minor offense, a limited 
search of a passenger for weap-
ons may be conducted in the 
absence of suspicion of criminal 
conduct.

United States v. Herring,
492 F.3d 1212 (11th Cir. 2007), 
cert granted, Herring v. United 
States, 128 S. Ct. 1221 (2008)

The Supreme Court also 
agreed to decide whether the 
Fourth Amendment requires 
the suppression of evidence 
seized following a search that 
occurred incident to arrest when 
the arrest was based on er-
roneous information provided 
by another law enforcement 
agency. Before the Court is 
the question of whether the 
exclusionary rule should apply 
when police personnel are at 
fault when an arrest occurs that 
should not have occurred and 
contraband is discovered dur-
ing the search incident to the 
arrest. In Arizona v. Evans,36

the Supreme Court ruled that 
the purpose of the exclusionary 
rule is not served when court 
personnel are the source of the 
error but expressly declined to 
hold that the same result should 
occur when the error is attribut-
able to police personnel.37 In 
Herring, the Eleventh Circuit 
Court of Appeals concluded that 
the purpose of the exclusionary 
would not be furthered in the 
case at hand given there was no 
indication of any malicious or 
willful conduct on the part of 
the police, as the arrest was the 
result of negligent records han-
dling by personnel within the 
agency.38 Other federal courts, 
as well as state supreme courts, 
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are divided on this issue; some 
concluding that evidence seized 
as a result of police clerical
error should be suppressed.39

U.S. Supreme Court’s ruling in 
New York v. Belton,41 conclud-
ing that the warrantless search 
of Gant’s car was not lawful. 
The Arizona Supreme Court 
reasoned that as the arrestee 
was secured (handcuffed) and in 
the custody of law enforcement 
(in the back of the patrol car), 
the justifi cations for the search 
incident to arrest—the need to 
preserve evidence and maintain 
offi cer safety—did not exist.42

The Supreme Court agreed 
to hear this case to determine 
whether the Fourth Amendment 
requires offi cers to articulate 
facts and circumstances indicat-
ing a threat to their safety or the 
possibility of the destruction of 
evidence to justify a search of a 
vehicle incident to the arrest of 
the occupant or recent occupant 
of the vehicle.

Callahan v. Millard County,
494 F.3d 891 (10th Cir. 2007), 
cert. granted, Pearson v. 
Callahan, 128 S. Ct. 1702 
(2008)

In this case, the Supreme 
Court will address the lawful-
ness of a warrantless entry by 
police offi cers into a house fol-
lowing a drug deal participated 
in by an informant who was 
invited into the home by the 
subject and then signaled
offi cers to enter the home once 
the drug deal was consummat-
ed. The case raises the question 
of whether consent to allow 
the informant into the home 
extends to police offi cers that 
the informant thereafter sum-
mons. In a civil lawsuit fi led by 
the resident of the home against 
the police who made the entry, 
the Tenth Circuit Court of Ap-
peals denied qualifi ed immu-
nity despite the fact that other 
federal circuits had recognized a 
“consent once removed” doc-
trine, permitting the informant 
to give consent to enter once he 
was inside the home.43 Despite 
this other precedent, the Tenth 
Circuit concluded that the oc-
cupant’s right to be free from 
this type of warrantless entry 
by law enforcement was clearly 
established.
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